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QUESTIONS PRESENTED 

 
1. Did the Second Circuit Opinion conflict with Stolt-Nielsen S.A. v. Animal 

Feeds International Corp., 559 U.S. 662 (2010) and bedrock principles of 

labor law by approving an award that exceeded the collective bargaining 

agreement’s grant of “appellate” authority over disciplinary decisions? 

2. Did the Second Circuit Opinion conflict with Boise Cascade Corp. v. Paper 

Allied Industrial, Chemical & Energy Workers (PACE), 309 F.3d 1075 (8th 

Cir. 2002) and Supreme Court precedent holding that vacatur is 

warranted where the arbitrator fails to address critical provisions of the 

collective bargaining agreement? 
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OPINIONS BELOW 
 

The opinion of the United States District Court for the Southern District 

of New York is reported at 125 F. Supp. 3d 449.  The opinion of the United 

States Court of Appeals for the Second Circuit is reported at 820 F.3d 527.   

JURISDICTION 
 

The district court had jurisdiction under Section 301 of the Labor 

Management Relations Act, 29 U.S.C. § 185.  Following the district court’s 

decision, Respondents filed a timely appeal to the United States Court of 

Appeals for the Second Circuit, which had jurisdiction under 28 U.S.C. § 

1291.  This Court granted Petitioners’ timely request for a writ of certiorari, 

giving it jurisdiction under 28 U.S.C. § 1254(1). 
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STATEMENT OF THE CASE 

 
A. AFC Championship Game 
 

On January 18, 2015, the New England Patriots played the Indianapolis 

Colts in the American Football Conference (“AFC”) Championship Game.  R. 

149.  In the first half, the Colts complained that the Patriots’ footballs were 

underinflated.  Id.  At halftime a National Football League (“NFL” or the 

“League”) officiating crew measured the air pressure in the footballs and 

concluded that the Patriots’ footballs were inflated below the League’s 

minimum pressure requirement of 12.5 pounds per square inch (“psi”).  Id.  

The officiating crew then inflated the footballs to within the permissible 12.5 

to 13.5 psi range.  R. 217, 180.   

The League does not claim that Patriots quarterback, Tom Brady, 

performed any better with the underinflated footballs.  R. 145–287.  Even so, 

the League’s Commissioner, Roger Goodell, initiated an investigation into 

purported ball tampering.  R. 149–50. 

B. The Wells Report Concludes That Brady Did Not Directly 
Participate In Football Deflation.   

 
On January 23, 2015, the League announced that it had hired Theodore 

V. Wells, Jr. and Paul, Weiss, Rifkind, Wharton & Garrison (“Paul, Weiss”) to 

conduct what it referred to as an “independent” investigation into whether 

the Patriots deliberately underinflated footballs during the AFC 
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Championship Game.  R. 149–50.  The League’s General Counsel Jeff Pash 

also helped prepare the investigative report.  J.A. 974–86.1   

On May 6, 2015, Paul, Weiss released a report detailing its investigation 

into alleged football tampering during the AFC Championship Game (the 

“Wells Report” or “Report”).  R. 145.  The Wells Report was conducted under 

the League’s Policy on Integrity of the Game & Enforcement of Competitive 

Rules (the “Competitive Integrity Policy”).  R. 149.  The Competitive Integrity 

Policy is found in the Game Operations Policy Manual.  J.A. 504–937.  This 

policy is only distributed to chief executives, club presidents, general 

managers, and head coaches.  J.A. 508.  It is not distributed to players.  J.A. 

508. 

The Wells Report concluded that it was “more probable than not” that 

Patriots locker room attendant, Jim McNally, and equipment assistant, John 

Jastremski “participated in a deliberate effort to release air from Patriots 

game balls . . . .”  R. 150.  With respect to Tom Brady, the Wells Report 

merely concluded that it was “more probable than not” that he “was at least 

generally aware of the inappropriate activities of” these two Patriots 

personnel “involving the release of air from Patriots game balls.”  R. 150.  The 

Report did not conclude that Brady had any direct involvement in ball 

deflation.  Id.  

                                            
1 References to J.A. refer to the Joint Appendix in Nat’l Football League Mgmt. Council v. 
Nat’l Football League Players Ass’n, 820 F.3d 527 (2nd Cir. 2016). 



 4 

The League spent nearly $3 million on its investigation.  R. 172–75.  Paul, 

Weiss interviewed 66 people, id., and the League spent over $600,000 on 

scientific consultants, J.A. 1035.  Yet the Report found no evidence that 

Brady participated in or directed ball deflation.  R. 165.  

C. League Vice-President Troy Vincent Suspends Tom Brady Four 
Games In A Disciplinary Letter.  

 
Five days after Paul, Weiss released the Wells Report, League Executive 

Vice-President Troy Vincent, Sr. suspended Brady for four games based on 

Commissioner Goodell’s stated authority under Article 46 of the collective 

bargaining agreement (“CBA”) and Brady’s player contract.  R. 382–83.  The 

Vincent letter provided three grounds for the suspension.  First, that Brady 

was “at least generally aware of the actions of the Patriots’ employees 

involved in the deflation of the footballs . . . .”  R. 382.  Second, that Brady 

“fail[ed] to cooperate fully and candidly with the investigation, including by 

refusing to produce any relevant electronic evidence . . . .”  Id.  And third, 

that Brady “provid[ed] testimony that the report concludes was not plausible 

and contradicted by other evidence.”  Id.  Vincent testified that the 

suspension was based solely on the findings of the Wells Report.  J.A. 1010 

(Tr. 247:1–15).  

D. Tom Brady Appeals His Suspension. 
 

The NFL Players Association (“NFLPA”) timely appealed Brady’s 

suspension to a league-appointed arbitrator under Article 46 of the CBA.  Per 

his authority, Goodell appointed himself to serve as the arbitrator.  J.A. 951.  
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At the June 23, 2016, arbitration hearing, Brady testified that he had no 

knowledge of any football deflation, and he stated that he believed it did not 

occur.  J.A. 962 (Tr. 51:4–16), 968 (75:4–25), 973 (95:12–97:11).  He further 

testified that he was never informed that declining to turn over texts or e-

mails would result in any discipline.  J.A. 962 (Tr. 86:8–15).  Had he been 

informed that he had a duty to provide these electronic communications, 

Brady testified that he would have turned them over.  J.A. 962 (Tr. 86:16–

20).  Brady also explained that he relied on the advice of his lawyers who told 

him he did not need to turn over his phone.  J.A. 970 (Tr. 85:6–9).   

During the arbitration Brady also provided his e-mails and phone records.  

R. 106.  He could not, however, locate the phone he used during the time 

period for which he was asked to produce a phone because of his longstanding 

practice of getting rid of cell phones.  J.A. 971 (Tr. 87:7–88:6), 972 (90:11–

91:9).  But Paul, Weiss already had all of Brady’s text messages with Patriots 

equipment personnel because these personnel provided their phones to Paul, 

Weiss.  R. 106, 178 n.5. 

E. Roger Goodell Upholds Brady’s Suspension.  
 

On July 28, 2015, Goodell issued an arbitration award upholding Brady’s 

four-game suspension.  S.A. 42–62.2  Going far beyond the Wells Report and 

the Vincent letter—which only found Brady was generally aware of others’ 

misconduct, R. 152 (Wells), 352 (Vincent)—Goodell concluded that Brady 

                                            
2 References to S.A. refer to the Special Appendix found at Nat’l Football League Mgmt. 
Council v. Nat’l Football League Players Ass’n, 820 F.3d 527 (2nd Cir. 2016), ECF No. 62-2.  



 6 

“participated in a scheme to tamper with game balls . . . .”  S.A. 54.  Goodell 

also departed from the Wells Report and the initial Vincent disciplinary 

letter by concluding that Brady autographed football memorabilia to reward 

Patriots personnel for deflating footballs.  S.A. 51.   

By disciplining Brady for declining to provide electronic communications, 

Goodell flaunted Wells’s own testimony that he “did not tell Mr. Brady at any 

time that he would be subject to punishment for . . . not turning over the 

documents . . . .”  J.A. 1033 (Tr. 336:15–23).  His decision to discipline Brady 

for declining to turn over his communications is made even more remarkable 

because Goodell himself acknowledged that “no player may have been 

suspended before for . . . obstructing an investigation . . . .”  S.A. 55.  

Addressing Brady’s failure to provide electronic communications, Goodell 

also based his decision on facts that that he did not learn until over a month 

after Brady’s initial discipline.  On May 11, 2015, Vincent announced Brady’s 

four-game suspension.  R. 382–83.  On July 28, 2015, Goodell, serving as an 

arbitrator, upheld this suspension.  Goodell relied on facts that he did not 

learn until June 18, 2015.  S.A. 43–44.  Specifically, Goodell learned on June 

18, 2015—over a month after Brady was suspended—that a cellphone Brady 

used was not available and the texts messages on that phone could not be 

retrieved.  S.A. 44.  

Goodell’s arbitration award also failed to mention the collectively 

bargained for League Policies for Players (“Player Policies”), which imposes a 



 7 

schedule of fines for violations.  R. 448.  This policy includes the Discipline for 

Game-Related Misconduct Policy, which contains a penalty schedule for 

equipment-related violations (the “Equipment Policy”).  R. 443; S.A. 42–66.  

The Equipment Policy addresses “equipment, uniform, or On Field violations” 

and the “use [of] unauthorized foreign substances (e.g., stickum or slippery 

compounds) on [a player’s] body or uniform.”  R. 443.  Players may be fined 

$8,268 for first offenses under this policy.  R. 448.  Goodell did not even 

mention this highly relevant policy, and instead he concluded that Brady’s 

suspension was “fair and reasonable” because of “the penalties associated 

with violations of the steroid policy.”  S.A. 57.  A first time violation of the 

League’s steroid policy results in a four-game suspension.  S.A. 57.  

PROCEEDINGS BELOW 
 
A. The District Court Vacates The Arbitration Award. 
 

The same day that Commissioner Goodell issued an arbitration award 

upholding Brady’s four-game suspension, the League brought this action in 

the United States District Court for the Southern District of New York 

seeking confirmation of the award.  R. 75–79.  The NFLPA brought a 

counterclaim to vacate the award.3  R. 127–191.  The district court vacated 

Brady’s four-game suspension on four grounds.  First, Brady lacked notice 

                                            
3 The day after the League brought its action, the NFLPA brought suit in the United States 
District Court for the District of Minnesota to vacate the arbitration award.  Nat’l Football 
League Players Ass’n v. Nat’l Football League Mgmt. Council, No. 15-CV-3168, 2015 WL 
7596934, at *1 (D. Minn. July 30, 2015).  The district court transferred the NFLPA’s suit to 
the Southern District of New York because: (1) the League was the first to file its complaint 
in New York; and (2) none of the activity at issue occurred in Minnesota.  Id. at *1–3.  We do 
not contest this holding here.   
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that he could receive a four-game suspension for being generally aware of ball 

deflation and declining to cooperate with the resulting investigation.  Nat’l 

Football League Mgmt. Council, 125 F. Supp. 3d at 463.  Second, Brady had 

no notice that the discipline for mere awareness of others’ actions would be 

equivalent to the discipline for violations of the League’s steroid policies.  Id. 

at 465.  Third, Goodell’s reliance on the “conduct detrimental” policy in 

Article 46 of the CBA, rather than the Equipment Policy—which awards only 

fines for violations—without any explanation for why the equipment violation 

policy was not applicable deprived Brady of fundamental fairness in the 

proceedings.  Id. at 468.  Finally, the League improperly denied Brady equal 

access to Paul, Weiss’s investigative files and erroneously denied Brady’s 

motion to compel Jeff Pash’s testimony about his involvement in the drafting 

of the Wells report.  Id. at 471.  

B. The Second Circuit Affirms The Arbitration Award. 
 

The League appealed, and the Second Circuit reversed, upholding Brady’s 

four-game suspension.  Nat’l Football League Mgmt. Council v. Nat’l Football 

League Players Ass’n, 820 F.3d 527, 532–48 (2nd Cir. 2016).  In a two-to-one 

decision, over a sharp dissent, the Second Circuit overturned the district 

court and upheld Goodell’s arbitration award, finding that he appropriately 

exercised his discretion.  Id. at 532, 549–54.  The court rejected Brady’s 

argument that he was only on notice that he could be fined under the 

League’s Equipment Policy rather than the conduct detrimental policy under 
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Article 46.  Id. at 538.  The court was also unconcerned that Goodell failed to 

even address the Equipment Policy in his decision.  Id. at 538–40.  The 

majority explained that the Equipment Policy does not apply because it does 

not mention “tampering,” “ball,” or “deflation.”  Id. at 539.  And the court 

found that even if Brady could only be punished under the Equipment Policy, 

Brady could be suspended four games because fines are only listed as the 

minimum punishment in that policy.  Id. at 539.  

Turning to Brady’s other notice argument, the court found no issue with 

Goodell’s comparison between Brady’s conduct and the four-game suspension 

typically given to first time steroid users.  Id. at 540.  The court noted that 

players are not entitled to notice of the types of analogies the arbitrator will 

find persuasive.  Id.  The Second Circuit also held that Goodell did not need 

to discuss the analogous policy regarding Stickum because nothing 

commands an arbitrator to discuss comparable conduct.  Id. 

The Second Circuit also rejected the idea that Brady’s discipline was 

based on “general awareness of another person’s alleged misconduct” and 

found that Brady’s discipline was based on his actual participation in a 

scheme to deflate footballs.  Id. at 541.  The court found that Goodell’s shift 

from discipline based on “knowledge and approval” to discipline based on 

actual participation in the scheme reflected a “reasonable reassessment of the 

facts” and was therefore not too far of a leap from the initial discipline.  Id. at 

542.  The court also concluded that considering Brady’s cell phone destruction 
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for the first time at the appeal hearing was proper because it was part of the 

existing finding that Brady failed to cooperate with the investigation.  Id. at 

544.  The court also supported its holding by noting that Goodell did not 

increase Brady’s suspension based on this new evidence.  Id.  Finally, the 

court held that Brady was not entitled under the CBA to receive Paul, 

Weiss’s investigative notes or to compel Jeff Pash’s testimony.  Id. at 546.   

Judge Katzmann vigorously dissented, finding that the League failed to 

provide Brady with notice of the basis for his discipline.  Id. at 549 

(Katzmann, J., dissenting).  According to Judge Katzmann, Goodell erred in 

changing the factual basis for Brady’s discipline, undermining the fair notice 

requirement that the players and the League bargained for and exceeding his 

limited authority under the CBA to decide “appeals.”  Id. at 549 (Katzmann, 

J., dissenting).  Judge Katzmann also found that Goodell’s failure to even 

consider a highly relevant alternate penalty under the Equipment Policy, 

without any explanation, demonstrates that Goodell’s decision reflected not 

the bargained-for policies in the CBA, but rather his own brand of industrial 

justice.  Id. at 552.   

Brady and the NFLPA then filed a petition for a writ of certiorari, which 

this Court granted.   
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SUMMARY OF THE ARGUMENT 
 
A. The Second Circuit Approved An Award That Exceeded The 

Collective Bargaining Agreement’s Appellate Authority 
Violating Bedrock Principles Of Labor Law And This Court’s 
Precedent In Stolt-Nielsen. 

 
Goodell overstepped his appellate authority in two ways, and as a result 

Brady’s four-game suspension must be vacated.  First, Brady had no notice 

that he could be suspended for his conduct, violating bedrock principles of 

labor law.  Second, Goodell violated this Court’s directive in Stolt-Nielsen by 

upholding Brady’s suspension on new grounds, improperly reassessing the 

factual basis for his suspension. 

At each turn, the League persisted in disciplining Brady for conduct for 

which he lacked notice, violating the sacrosanct rule that NFL players must 

have advance notice of any potential discipline.  Brady had no notice that he 

could be suspended for mere awareness of others’ misconduct.  No League 

policy whatsoever provides that a player may be disciplined for general 

awareness of others’ misconduct, and the League has never in its history 

suspended a player for mere awareness of others’ misconduct.  Brady also 

had no notice that he could be suspended for declining to turn over his 

electronic communications—a fact that the League’s own investigator 

confirmed.  Finally, Brady had no notice that he could be suspended under 

the Competitive Integrity Policy, the exact policy under which he was 

suspended.   



 12 

Goodell also exceeded the scope of his narrow appellate role by upholding 

Brady’s suspension on grounds that were not the basis for Brady’s original 

suspension.  Brady was first suspended for being generally aware of two 

Patriots’ employees involved in deflating footballs.  In a seismic shift from 

this conclusion, Goodell upheld Brady’s suspension because Brady “knew 

about, approved of, consented to, and provided inducements” in support of a 

scheme by which two Patriots’ employees deflated footballs.  An arbitrator’s 

decision must stand or fall on the reason for the initial discipline.  Goodell’s 

decision did not.  By blatantly ignoring this principle, Goodell exceeded his 

authority to hear an appeal, and his award must be vacated.      

B. The Second Circuit’s Opinion Conflicts With The Precedent Of 
This Court And The Eighth Circuit Because Goodell Ignored 
Critical Contract Provisions And The Second Circuit 
Substituted Its Judgment For Goodell’s.   

 
The Second Circuit erred when it upheld Brady’s suspension because 

Goodell completely failed to interpret relevant provisions of the CBA and the 

Second Circuit substituted its own judgment for Goodell’s.  When an 

arbitrator turns a blind eye to a relevant provision in a CBA, reviewing 

courts cannot engage in meaningful appellate review because they cannot 

know whether the arbitrator was simply imposing his own brand of 

industrial justice.  Goodell failed to mention the highly probative penalty 

schedule applied to equipment-related violations found in the CBA.  

Tampering with the air pressure inside official game footballs—a piece of 

NFL equipment—is covered by the Player Policies and the corresponding 
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schedule of fines.  The equipment violations section of the Player Policies 

states that “first offenses will result in fines” and yet Goodell failed to even 

mention this policy in his decision.  Goodell further failed to discuss the 

prohibition on Stickum found in the Player Policies—Stickum gives players a 

better grip on the football, precisely the effect the League argues ball 

deflation has on the game.  Using Stickum is only punishable by a fine.  Yet 

again Goodell failed to mention this highly probative policy.  Because Goodell 

failed to mention not one but two critical contract provisions his decision 

must be vacated.   

Faced with this deafening silence, the Second Circuit compounded this 

error by substituting its own judgment for Goodell’s in violation of this 

Court’s precedent.  The court substituted its judgment for Goodell’s by 

speculating that the reason he chose not to discuss the Equipment Policy and 

the schedule of fines was because the policy does not mention football 

deflation specifically.  But an appeals court cannot, out of whole cloth, invent 

its own justification for an arbitrator’s failure to address a relevant contract 

provision.  The NFL and its players bargained for an arbitrator’s 

interpretation of the CBA—not an appeals court’s interpretation.  Because 

Goodell completely failed to interpret probative provisions in the CBA and 

the court substituted its own judgment for Goodell’s, the Second Circuit’s 

decision violates this Court’s decisions in Enterprise and Misco, the Eight 

Circuit’s precedent in Boise Cascade and the rule applied in many other 
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circuits—and indeed the Second Circuit’s own precedent.  This Court should 

therefore vacate and remand the arbitration award for a new interpretation 

that draws its essence from the CBA.    

STANDARD OF REVIEW 
 

This case arises under Section 301 of the Labor Management Relations 

Act (“LMRA”) because the controversy involves an agreement between an 

employer and a labor organization.  29 U.S.C. §185(a).  Under the LMRA, an 

arbitration award must be vacated if it fails “draw its essence from the 

contract” or it reflects the whims of the arbitrator acting outside the scope of 

his authority.  E. Assoc’d Coal Corp. v. Mine Workers, 531 U.S. 57, 62 (2000) 

(quoting United Paperworkers Int’l Union v. Misco Inc., 484 U.S. 29, 36 

(1987)).  If an arbitrator fails to “even arguably” construe or apply a CBA, a 

court will vacate the arbitrator’s decision.  Id.  

Because a court’s deference to an arbitration decision draws its authority 

from the terms of a negotiated agreement, when an arbitrator strays from 

interpretation and application of the agreement, and instead dispenses “his 

own brand of industrial justice” his decision must be vacated.  United 

Steelworkers of Am. v. Enter. Wheel & Car Corp., 363 U.S. 593, 597 (1960).  

Courts must inquire whether an arbitrator was acting in accordance and 

within the scope of an arbitration agreement.  Major League Baseball Players 

Ass’n v. Garvey, 532 U.S. 504, 509 (2001) (per curiam).  The arbitrator’s sole 

source of authority is the CBA, and the arbitrator must interpret and apply 
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that agreement, and only that agreement, in line with the industrial common 

law of the shop.  Alexander v. Gardner-Denver Co., 415 U.S. 36, 53 (1974).  

When a reviewing court finds that an arbitrator’s erroneous interpretation 

of an arbitration agreement requires vacatur, the reviewing court cannot 

then substitute its own judgment for the arbitrator’s.  Misco, 484 U.S. at 41.  

Doing so would substitute a judicial determination “for the arbitrator’s 

decision that the parties bargained for in the collective bargaining 

agreement.”  Id. at 41 n.10.  Courts must not interpret the contract on their 

own, but remand for the arbitrator’s bargained-for interpretation.  

ARGUMENT 
 

I. THE SECOND CIRCUIT APPROVED AN AWARD THAT 
EXCEEDED THE COLLECTIVE BARGAINING AGREEMENT’S 
APPELLATE AUTHORITY, VIOLATING BEDROCK 
PRINCIPLES OF LABOR LAW AND THIS COURT’S 
PRECEDENT IN STOLT-NIELSON.  

 
An arbitration decision violates bedrock principles of labor law if it fails to 

“draw[] its essence from the [the collective bargaining agreement.]”  See 

Enter. Wheel & Car Corp., 363 U.S. at 597.  Thus an arbitrator exceeds his 

appellate authority if he fails to arguably construe the terms of the 

arbitration agreement, see Misco, 484 U.S. at 28; Nat’l Football League Mgmt. 

Council vs. Nat’l Football League Players Ass’n, 831 F.3d 985, 994 (8th Cir. 

2016) (“Peterson”), or he fails to arguably construe arbitral precedent, which 

makes up the law of the shop, see Peterson, 831 F.3d at 994.  An arbitrator 

also exceeds his appellate authority and violates this Court’s decision in 
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Stolt-Nielsen, if he decides an issue the parties did not specifically consent for 

the arbitrator to decide.  See Stolt-Nielsen S.A. v. AnimalFeeds Int’l Corp., 

559 U.S. 662, 684 (2010). 

In upholding Goodell’s arbitration award, the Second Circuit first erred by 

concluding that Goodell did not exceed his appellate authority by suspending 

Brady for conduct for which he lacked notice, violating the law of the shop.  

And second, the court erred by upholding an arbitration award on grounds 

that were not part of the initial disciplinary action—something the CBA did 

not specifically allow the arbitrator to do.  

A. Goodell Violated Bedrock Principles Of Labor Law By 
Punishing Brady For Conduct For Which He Lacked Notice.  

 
 Goodell exceeded his appellate authority by suspending Brady for conduct 

for which he lacked notice—a blatant violation of the law of the shop.  An 

arbitration award must arguably construe arbitral precedent.  See Enter. 

Wheel & Car Corp., 363 U.S. at 597; Peterson, 831 F.3d at 994.  And this 

precedent makes up “the law of the shop.”  Id; In re Marine Pollution Serv., 

Inc., 857 F.2d 91, 94 (2d Cir. 1988).  Violating the law of the shop can be the 

basis for vacating an arbitration award.  See Trailways Lines, Inc. v. 

Trailways, Inc. Joint Council, 807 F.2d 1416, 1421 (8th Cir. 1986).   

 Applying this rule courts have repeatedly vacated arbitration awards that 

violate the law of the shop.  See Bureau of Engraving, Inc. v. Graphic 

Commc’ns Int’l Union, 164 F.3d 427 (8th Cir. 1999) (vacating arbitration 

award that “cannot find support in the parties’ past practices”); Norfolk 
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Shipbuilding and Drydock Corp. v. Local No. 684 of the Int’l Bhd. of 

Boilermakers, 671 F.2d 797, 798 (4th Cir. 1982) (remanding arbitration 

decision to consider evidence of past practices). 

 In the NFL, the law of the shop requires that players have advance notice 

of the discipline they may receive for specific conduct.  The Commissioner has 

testified under oath that the League is “required to give proper notification” 

of player discipline.  Ray Rice Hearing Transcript, J.A. 1349 (Tr. 100:13–14).  

And in at least four other cases, League arbitrators have vacated player 

discipline because of lack of notice: 

• In the Matter of New Orleans Saints Pay-for-Performance (“Bounty”), 

J.A. 1299 (2012) (Tagliabue, Arb.) (vacating discipline because of lack 

of notice and holding that “a sharp change in . . . discipline can often be 

seen as arbitrary and as an impediment rather than an instrument of 

change”); 

• In the Matter of Ricky Brown, J.A. 1293 (2010) (Beck, Arb.) (vacating 

discipline because player did not receive notice of rule he allegedly 

violated);  

• In the Matter of Laveranues Coles, J.A. 1268 (2009) (Townley, Arb.) 

(same);  

• In the Matter of Reggie Langhorne, J.A. 1245 (1994) (Kasher, Arb.) 

(vacating discipline because player “was entitled at some time to be 

placed on notice as to what consequences would flow from his refusal to 
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[abide by the rules].  Any disciplinary program requires that 

individuals subject to that program understand, with reasonable 

certainty, what results will occur if they breach established rules.”). 

 The Eighth Circuit’s recent decision in Peterson reinforces the rule that 

League players must have advance notice of discipline under the law of the 

shop.  See 831 F.3d at 985.  In Peterson, a League arbitrator affirmed the 

indefinite suspension of Adrian Peterson for assaulting one of his children.  

Id. at 991.  However, Peterson argued that he had no notice of an indefinite 

suspension because the League announced that it might indefinitely suspend 

players under the personal conduct policy two weeks after the incident 

occurred.  Id. at 993.  The court disagreed, finding that Peterson was on 

notice.  Id.  But even though the court held in favor of the League, it 

reiterated the principle that players must have advance notice of potential 

discipline: the arbitrator must “arguably constru[e] and apply[] the contract 

and the law of the shop.”  Id. at 994.  And indeed, the League agreed below 

before the Second Circuit “that the ‘law of the shop’ requires the League to 

provide players with advance notice of ‘prohibited conduct and potential 

discipline.’”  See Nat’l Football League Mgmt. Council, 820 F.3d at 538.  It is 

thus beyond dispute that the League’s law of the shop requires that players 

have advance notice of the discipline they may receive for specific conduct. 
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1. Brady Had No Notice That He Could Be Suspended 
For Being Generally Aware of Others’ Misconduct. 

 
No League policy provides that a player may be disciplined for general 

awareness of others’ misconduct, and the League has never in its history 

disciplined a player for mere awareness of others’ misconduct.  For example, 

in Bounty Goodell punished four New Orleans Saints defensive players who 

personally participated in a pay-for-performance scheme, where players were 

rewarded for injuring other players.  J.A. 1294–1315.  The League did not 

discipline other Saints defensive players who were generally aware of the 

bounty program.  J.A. 1294–95.  

 Similarly, in the Richie Incognito case—which followed another Paul, 

Weiss investigation—Richie Incognito was disciplined for bullying a 

teammate.  R. 119.  Even though several other players were generally aware 

of Incognito’s actions, they were not disciplined.  See id.  The law of the shop 

includes prior arbitration awards, see Warrior & Golf Nav. Co., 363 U.S. at 

581, and here the League’s prior arbitration decisions reflect that general 

awareness of others’ misconduct is not sufficient for player discipline.  As a 

result, the district court correctly found that Brady’s suspension should be 

vacated because ‘‘[n]o NFL policy or precedent provided notice that a player 

could be subject to discipline for general awareness of another person’s 

alleged misconduct.’’  Nat’l Football League Mgmt. Council, 125 F. Supp. 3d 

at 466.  
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 Contrary to League precedent, Brady was nonetheless suspended for 

being aware of others’ misconduct.  The Wells Report concluded that it was 

“more probable than not” that Patriots Locker Room attendant, Jim McNally, 

and equipment assistant, John Jastremski “participated in a deliberate effort 

to release air from Patriots game balls . . . .”  R. 150.  The Report, however, 

only concluded that it was “more probable than not that Tom Brady . . . was 

at least generally aware of the inappropriate activities of” these two Patriots 

personnel “involving the release of air from Patriots game balls.”  R. 150.  

Troy Vincent’s disciplinary letter echoed this conclusion by stating that 

“the report established that there is substantial and credible evidence to 

conclude [Tom Brady was] at least generally aware of the actions of the 

Patriots’ employees involved in the deflation of the footballs . . . .”  R. 382.  

And Vincent testified that he only relied on the Wells report in reaching this 

conclusion.  J.A. 1010 (Tr. 244:19–22).  Thus by suspending Brady for general 

awareness of others’ misconduct, Goodell blatantly violated the law of the 

shop, which requires NFL players to have advance notice of any potential 

discipline.  

 The Second Circuit dodged this conclusion by finding that Brady was 

suspended not only because he was aware of others’ misconduct, but also 

because Goodell concluded Brady “approved” and “consented” to others’ 

misconduct.  See Nat’l Football League Mgmt. Council, 820 F.3d at 541.  

Aside from this being a new ground for his decision, see infra at I.B, the 
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decision still must be vacated under this reasoning.  Like awareness of 

others’ misconduct, there is no precedent the League can even arguably 

construe as allowing for a four-game suspension if someone “approved” or 

“consented” to others’ misconduct.  Neither Article 46, nor any other policy 

provides that “approval” or “consent” of misconduct can lead to discipline.  

Indeed, the CBA only provides that a player can be disciplined if they are 

“guilty” of “conduct detrimental” to the game of football.  R. 406–07.  Brady 

thus had no notice he could be suspended.  

2. Brady Had No Notice That He Could Be Suspended 
For Declining To Turn Over Electronic 
Communications. 

 
Brady also had no notice that he could be suspended for declining to turn 

over electronic communications.  There is no arbitral precedent that the 

League could arguably construe as allowing it to suspend a player four games 

for obstructing an investigation.  In Bounty, former Commissioner Paul 

Tagliabue, acting as arbitrator, vacated the League’s decision to suspend a 

former New Orleans Saints player seven games for obstructing a League 

investigation into an alleged pay-for-performance program that rewarded 

players for injuring opposing players.  J.A. 1294–95.  Tagliabue vacated the 

suspension because the player had no notice that obstructing a League 

investigation could lead to a seven game suspension.  Tagliabue stated: 

There is no evidence of a record of past 
suspensions based purely on obstructing a League 
investigation.  In my forty years of association with the 
NFL, I am aware of many instances of denials in 



 22 

disciplinary proceedings that proved to be false, but I 
cannot recall any suspension for such fabrication. 
 

J.A. 1306 (emphasis added).  

Goodell’s arbitration award unsuccessfully distinguishes the Bounty case 

by asserting that it was about coaches pressuring players to obstruct an 

investigation.  S.A. 55.  But this argument does nothing to extinguish 

Tagliabue’s historical finding that there has never been a suspension based 

purely on obstructing a League investigation.   

Recognizing the problems posed by upholding Brady’s suspension on this 

shaky foundation, Goodell pointed to Brett Favre’s $50,000 fine for failing to 

cooperate with a League investigation into his possible harassment of a 

female game-day employee.  See S.A. 56.  In that case, Favre allegedly sent 

inappropriate photographs to this employee.  Id.  The League concluded that 

Favre was not candid during its investigation and thus he violated the 

league’s workplace conduct policies.  Id.  Even though Favre was disciplined 

for failing to cooperate with an investigation, he was only fined.  Id.  This is 

consistent with Tagliabue’s statement that no player has ever been 

suspended for obstructing a League investigation.   

On its own, this precedent establishes that Brady was not on notice that 

declining to turn over electronic communications could lead to a suspension.  

Here we have even more.  The League’s own investigator, Ted Wells, testified 

that he “did not tell Mr. Brady at any time that he would be subject to 

punishment for not giving—not turning over the documents.  I did not say 
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anything like that.”  J.A. 1033 (Tr. 336:15–23) (emphasis added).  Likewise 

Brady testified that neither Ted Wells nor his own legal team told him that if 

he “didn’t turn over some texts or e-mails” that he would “be disciplined in 

any way” or that he would be in violation of any “specific policy.”  J.A. 971 

(Tr. 86:8–15).  Brady said that if he “had been informed” that he had a “duty 

to cooperate” he would have provided his texts and emails.”  J.A. 971 (Tr. 

86:16–20).  Ted Wells never told Brady that he would be punished for 

declining to turn over his texts and emails because the CBA contains no 

authority for the League to demand players’ electronic communications.  R. 

384–550.   

In direct contradiction to this announcement—that Brady would not be 

punished for declining to turn over electronic communications—Wells 

considered this conduct in preparing his report.  Wells testified that Brady’s 

failure to provide electronic communications: (1) damaged Brady’s credibility; 

and (2) caused him to draw an adverse inference against Brady.  J.A. 1025 

(Tr. 304:9–15).  Specifically, Wells testified that he “rejected the testimony of 

Mr. Brady that he knew nothing about the ball deflation” because of his  

“assessment of [Brady’s] credibility and his refusal or decision not to give me 

what I requested in terms of responsive documents.”  Id.  

He also testified that Brady’s refusal to provide electronic communications 

“was one of the most ill-advised decisions I have ever seen because it hurt 

how I viewed his credibility.”  J.A. 1025 (Tr. 304:18–20).  Indeed, Wells stated 
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five times during his testimony that when Brady declined to turn over his 

text messages that it hurt his credibility.  See J.A. 1025 (Tr. 304:12–15), J.A. 

1025 (Tr. 304:16–20), J.A. 1025 (Tr. 304:23–25), J.A. 1034 (Tr. 338:16–24), 

J.A. 1035 (339:3–9).  Similarly, Goodell concluded in his arbitration award 

that failing to cooperate and destroying evidence was conduct detrimental to 

the game of football.  S.A. 54.   

The Second Circuit rejected Brady’s notice argument because Goodell did 

not increase Brady’s suspension beyond the initial four games as a result of 

the “cell phone destruction.”  Nat’l Football League Mgmt. Council, 820 F.3d 

at 544.  Yet the logical gaps in this conclusion can only be filled by judicial 

determinations in direct violation of this Court’s precedent.  See Garvey, 532 

U.S. at 509 (per curiam).  It is plausible that Goodell would have reduced 

Brady’s suspension if he had not considered the cell phone destruction.  Faced 

with silence as to the role played by Brady’s destruction of evidence—but 

loud admonition that it nonetheless played a role—the Second Circuit 

speculated about how Goodell could have factored Brady’s failure to provide 

electronic communications into his decision, thereby substituting its 

judgment for the arbitrator’s.  This is inappropriate.  This Court has held 

that courts must not “substitute a judicial determination for the arbitrator’s 

decision that the parties bargained for in their agreement.”  Garvey, 532 U.S. 

at 509 (per curiam); see also infra Part II.B.  And yet the Second Circuit did 

exactly that.  
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The Second Circuit also wrongly concluded that the CBA need not contain 

any specific mention of penalties for the destruction of evidence because “any 

reasonable litigant” knows they have an obligation to preserve evidence.  Id. 

at 544.  This misses the mark for two reasons.  First, an arbitrator is a 

creature of the collective bargaining agreement, and can only employ those 

powers specifically delegated to him.  See Stolt-Nielsen, 559 U.S. at 684 

(holding that because there was no specific class arbitration provision, parties 

could not engage in class arbitration).  Here, nothing in the CBA gives the 

Commissioner the power to draw an adverse inference based on the 

destruction of evidence.  Second, none of the adverse inference cases cited by 

the Second Circuit occurred in the arbitration context.  See Residential 

Funding Corp. v. DeGeorge Fin. Corp., 306 F.3d 99 (2d Cir. 2002); Byrnie v. 

Town of Cromwell, Bd. of Educ., 243 F.3d 93 (2d Cir. 2001); Kronisch v. 

United States, 150 F.3d 112 (2d Cir. 1998).  Instead, these cases were 

governed by the Federal Rules of Civil Procedure.  Id.  No one argues those 

rules governed here.   

Furthermore, according to the cases cited by the Second Circuit, in order 

for a trier of fact to draw an adverse inference: (1) the party must have an 

obligation to produce the evidence at issue; and (2) the party requesting the 

evidence must be prejudiced by the destruction of evidence.  See Residential 

Funding Corp., 306 F.3d at 107; Byrnie, 243 F.3d at 107; Kronisch, 150 F.3d 

at 126.  Neither prong is satisfied here.  Brady had no obligation to produce 
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his cell phone records, as unlike the Federal Rules of Civil Procedure, the 

CBA does not give the League the power to compel a player to provide any 

evidence.  R. 384–540.  And further, the League was not prejudiced because 

every one of Brady’s text messages with Patriots equipment staff were in 

Paul, Weiss’s possession.  R. 106, 178 n.5.  Paul, Weiss had the texts because 

the relevant Patriots equipment staff—Jastremski and McNally—voluntarily 

produced their text messages to the League.  Id.  

3. Brady Had No Notice That He Could Be Suspended 
Under The Competitive Integrity Policy. 

 
Brady also lacked any notice that he could be suspended under the 

Competitive Integrity Policy.  The very first page of the Wells Report states 

that “[t]he investigation was conducted pursuant to the Policy on Integrity of 

the Game & Enforcement of Competitive Rules.”  R. 149; see also J.A. 1017 

(Tr. 272:8–23) (Wells testifying that the only policy he conducted his 

investigation under was the Competitive Integrity Policy).  And League Vice-

President Vincent testified that he “based [his] recommendations of discipline 

in this letter solely upon reading the Wells report . . . .” J.A. 1010 (Tr. 244: 

19–22).  

The Competitive Integrity Policy, however, is not distributed to players.  

It is only distributed to chief executives, club presidents, general managers, 

and head coaches.  J.A. 508.  The League admits that players do not receive 

the Competitive Integrity Policy and that Brady never saw it.  R. 115–16.  

The Second Circuit rejected this argument, claiming the League’s initial 
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discipline letter and the arbitration award “both [made] clear that Brady was 

being disciplined pursuant to Article 46, not the Competitive Integrity 

Policy.”  Nat’l Football League Mgmt. Council, 820 F.3d at 544.  Here again 

the Second Circuit substituted its own judgment for that of the collectively 

bargained process, as both Ted Wells and Troy Vincent thought they were 

relying on the Competitive Integrity Policy.    

B. Goodell Exceeded His Appellate Authority By Reassessing The 
Factual Basis For Brady’s Suspension And Upholding Brady’s 
Discipline On These New Grounds. 

 
Goodell improperly based his appellate decision on new grounds.  In doing 

so, he violated the terms of the CBA, which do not permit the Commissioner 

to uphold player discipline on new grounds by reassessing the factual basis 

for discipline.  In nonetheless upholding his award, the Second Circuit 

ignored the clear dictates of this Court as announced in Stolt-Nielsen.  See 

Stolt-Nielsen, 559 U.S. at 668–69.  In Stolt-Nielsen, the issue was whether 

arbitrators exceeded their authority by allowing class arbitration even 

though the agreement did not specifically permit it.  Id.  This Court reversed 

the arbitrators’ decision, holding that the Federal Arbitration Act does not 

allow class arbitration on parties who have not contractually agreed to it.  Id. 

at 684.  That is because “arbitrators derive their authority to resolve disputes 

only because the parties have agreed in advance to submit such grievances to 

arbitration . . . .”  Id. at 682–83 (quoting AT & T Techs., Inc. v. Comm’cns 
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Workers, 475 U.S. 643, 648–49 (1986)); see also Warrior & Gulf Nav. Co., 363 

U.S. 574, 581 (1960). 

“[W]hen [an] arbitrator strays from interpretation and application of the 

agreement and effectively ‘dispense[s] his own brand of industrial justice’ . . . 

his decision may be unenforceable.”  Garvey, 532 U.S. at 509 (per curiam) 

(quoting Enter. Wheel & Car Corp., 363 U.S. at 597); see also Stolt-Nielsen, 

559 U.S. at 682–83 (finding arbitrators dispensed their “own brand of 

industrial justice” because the arbitration agreement did not provide for class 

arbitration).  Following this precedent, in Opalinski v. Robert Half Int’l Inc., 

the Third Circuit held that “an arbitrator has the power to decide an issue 

only if the parties have authorized the arbitrator to do so.”  761 F.3d 326, 331 

(3d Cir. 2014); see also Reed Elsevier, Inc. v. Crockett, 734 F.3d 594, 598 (6th 

Cir. 2013). 

An arbitrator must also limit his decision to the facts as they existed at 

the time of an employee’s discipline.  See Misco, 484 U.S. at 40 n.8.  Surprise 

and lack of notice about the reasons for an employee’s discipline prejudices an 

employee’s defense.  Norman Brand, Discipline and Discharge in Arbitration 

43 (3d ed. 1988) (1988).  In Misco, an employee was terminated for violating 

his employer’s drug policy.  Misco, 484 U.S. at 368.  The arbitrator refused to 

allow new evidence to be presented at an arbitration appeal because the 

company did not know about the evidence at the time that the employee was 

discharged and “did not rely on it as a basis for the discharge.”  Id. at 369.  
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This Court upheld the arbitrator’s decision because “the correctness of a 

discharge must stand or fall upon the reason given at the time of the 

discharge.”  Id. at 371 n.8 (internal citation omitted).  

 Similarly, in Gulf Coast Industrial Workers Union v. Exxon Co., U.S.A., 

an employee was terminated for violating his employer’s substance abuse 

policy.  991 F.2d 244, 247 (5th Cir. 1993).  In overturning the termination, 

the arbitrator considered post-termination conduct that showed the employee 

was a good candidate for rehabilitation.  Id. at 255.  The court vacated the 

arbitrator’s ruling because he acted outside his bargained-for authority by 

considering post-termination conduct that “was not before the employer at 

the time of the discharge.”  Id; Am. Eagle Airlines, Inc. v. Air Line Pilots 

Ass’n, Int’l, 343 F.3d 401, 409 (5th Cir. 2003) (holding it was inappropriate for 

arbitrator to consider post-termination conduct); Delta Air Lines, Inc. v. Air 

Line Pilots Ass’n, Int’l, 861 F.2d 665, 668 (11th Cir. 1988) (same). 

  In sharp contrast to this well-established principle, the Second Circuit 

held that the CBA does not limit the power “of the arbitrator to examine or 

reassess the factual basis for a suspension.”  Nat’l Football League Mgmt. 

Council, 820 F.3d at 541.  But Stolt-Nielsen holds that an arbitrator cannot 

decide an issue unless the parties specifically agreed to allow the arbitrator 

to decide that issue.  Stolt-Nielsen, 559 U.S. at 684.  Thus the Second Circuit 

put the cart before the horse.  The CBA only vests the arbitrator with the 

authority to “decide ‘appeals’ of disciplinary decisions.”  Nat’l Football League 
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Mgmt. Council, 820 F.3d at 549 (Katzmann, J., dissenting).  An appeal 

“ordinarily indicat[es] a review of proceedings already had, not a trial de 

novo.”  Int’l Union of Elevator Constructors v. Nat’l Elevator Indus., Inc., 772 

F.2d 10, 13 (2d Cir. 1985).  And employee discipline “must stand or fall upon 

the reason given at the time of” the sanction.  Frank Elkouri & Edna A. 

Elkouri, How Arbitration Works 8-83 (Kenneth May ed., 7th ed. 2012). 

The Second Circuit found here that “it would be incoherent to both 

authorize a hearing and at the same time insist that no new findings or 

conclusions could be based on a record expanded as a consequence of a 

hearing.”  Nat’l Football League Mgmt. Council, 820 F.3d at 541.  Under 

Stolt-Nielsen, however, the collective bargaining agreement would have to 

affirmatively authorize the arbitrator to make new findings.  Stolt-Nielsen, 

559 U.S. at 684.  Thus the Second Circuit’s reasoning is unpersuasive.     

1.  Goodell’s Conclusion That Brady Participated In A 
Scheme To Deflate Balls Is A Fundamental 
Departure From The Wells Report’s Conclusion 
That Brady Was Aware Of Others’ Actions. 

 
League Executive Vice-President Troy Vincent, Sr. initially suspended 

Brady four games because Brady was “at least generally aware of the actions 

of the Patriots’ employees involved in the deflation of the footballs . . . .”  R. 

382.  Vincent also wrote that “it was unlikely that [the Patriots’ employees’] 

actions were done without [Brady’s] knowledge.”  Id.  Vincent testified that 

the suspension was based solely on the findings of the Wells Report.  J.A. 

1010 (Tr. 247:1–15).  
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Goodell, however, based his appellate decision on facts that that he did 

not learn until over a month after Brady’s discipline.  The timeline is clear.  

On May 11, 2015, League Vice-President Vincent announced Brady’s four-

game suspension.  R. 382–83.  On July 28, 2015 Goodell, serving as an 

arbitrator, upheld this suspension.  In this decision Goodell relied on facts 

that he did not learn until June 18, 2015.  S.A. 43–44.  Specifically, Goodell 

learned on June 18, 2015—over a month after Brady was suspended—that a 

cellphone Brady used was unavailable and the text messages on that phone 

could not be retrieved.  S.A. 44.  In considering this new information in his 

decision, Goodell exceeded his authority as arbitrator and the award must be 

vacated.  

Further, Goodell’s decision flew in the face of the Vincent letter and the 

Wells Report and made sweeping new conclusions that Brady “knew about, 

approved of, consented to, and provided inducements and rewards in support 

of a scheme by which, with Mr. Jastremski’s support, Mr. McNally tampered 

with the game balls.’’  S.A. 51.  The theory that Brady provided gifts in 

exchange for deflating balls appears nowhere in the Wells Report.   

The Second Circuit insists that Goodell’s appellate decision did not go 

beyond the Wells Report’s finding.  See Nat’l Football League Mgmt. Council, 

820 F.3d at 542 (finding that Goodell was “within his discretion to conclude 

that Brady had ‘participated in a scheme to tamper with game balls’”).  But 

mere awareness of others’ misconduct is far less culpable than exchanging 



 32 

gifts for assistance deflating footballs.  In his sharp dissent, Judge Katzmann 

concluded that the “[t]he misconduct found in the Wells Report is 

indisputably less culpable than inducing and rewarding cheating through the 

payment of memorabilia, as was found in the Commissioner’s final decision.”  

Id. at 550 (Katzmann, J., dissenting). 

Because Goodell upheld Brady’s suspension on new grounds, Brady could 

not prepare a full defense.  There was thus no harmless error because Brady 

was prejudiced by Goodell’s new findings.  See e.g., Coutee v. Barington 

Capital Grp., L.P., 336 F.3d 1128, 1134 (9th Cir. 2003) (holding that an 

arbitration award need not be vacated when the arbitrator’s error is 

harmless).  If Brady knew that Goodell would uphold his suspension on the 

theory that he gave gifts to Patriots’ personnel in exchange for football 

deflation, Brady’s lawyers would have presented a full-throated defense to 

this allegation.  Instead, they were mainly silent on this issue.  The only 

question Brady’s lawyers asked on this issue was whether he gave gifts to 

people he did not know.  J.A. 970.  As Judge Katzmann noted this “reflects 

only the lack of notice, not the lack of an available argument or a tactical 

decision to focus on other issues.”  Nat’l Football League Mgmt. Council, 820 

F.3d at 551 (Katzmann, J., dissenting).  Goodell’s new grounds for a 

suspension are thus grounds for vacating the arbitration award.  
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II. THE SECOND CIRCUIT’S OPINION CONFLICTS WITH THIS 
COURT’S PRECEDENT AND THE EIGHTH CIRCUIT 
BECAUSE GOODELL IGNORED CRITICAL CONTRACT 
PROVISIONS AND THE SECOND CIRCUIT SUBSTITUTED ITS 
JUDGMENT FOR GOODELL’S.   

 
Because Goodell offered no explanation whatsoever for how, if at all, he 

was construing the Equipment Policy and the schedule of fines in the CBA, 

the award in this case must be vacated.  The Second Circuit’s decision 

conflicts with both Boise Cascade and this Court’s precedent, which hold that 

“where an arbitrator fails to discuss a probative contract term, and at the 

same time offers no clear basis for how he construed the contract to reach his 

decision without such consideration, there arises a strong possibility that the 

award was not based on the contract.”  Boise Cascade Corp. v. Paper Allied-

Indus., Chem. & Energy Workers (PACE), 309 F.3d 1075, 1084 (8th Cir. 

2002).  Because a reviewing court is tasked with upholding the integrity of 

the bargained-for contract, in such situations the arbitrator’s decision must 

be vacated.  Id.   

Here, the Second Circuit approved the arbitrator’s award despite the 

arbitrator’s abject failure to discuss a probative contract term—the 

Equipment Policy—and offered no basis for how he construed the contract in 

relying on Article 46 rather than the bargained-for equipment policy.  Faced 

with this deafening silence, the Second Circuit impermissibly substituted its 

own interpretation of the relevant contract provisions, depriving Brady and 
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the NFLPA of their collectively bargained-for rights.  As a result, the 

arbitration award must be vacated.  

A. Courts Must Vacate An Arbitrator’s Decision Where The 
Arbitrator Ignores The Plain Language Of The Contract. 

 
The Second Circuit’s decision conflicts not only with this Court’s 

precedent, see Enter. Wheel & Car Corp., 363 U.S. at 596, but with other 

circuits’—including the Eighth Circuit—which command that an arbitrator 

address probative contract provisions, see Boise Cascade, 309 F.3d at 1081; 

Clinchfield Coal Co. v. United Mine Workers, 720 F.2d 1365, 1369 (4th Cir. 

1983).  And the Second Circuit’s opinion even conflicts with that circuit’s own 

precedent, requiring courts to construe relevant contract terms.  See In re 

Andros, 579 F.2d 691, 704 (2nd Cir. 1978).   

1. Supreme Court Precedent Requires Vacatur When 
An Arbitrator Ignores Critical Contract Provisions. 

 
Although courts give some deference to an arbitrator’s interpretation of a 

CBA, “an arbitrator may not ignore the plain language of a contract.”  Misco, 

484 U.S. at 38.  This Court has repeatedly held that an arbitrator must 

“arguably constru[e] or apply[] the contract . . . .”  See Mine Workers, 531 U.S 

at 61 (citing Enter. Wheel & Car Corp., 363 U.S. at 596).  The Eighth Circuit’s 

rule is consistent with this Court’s decision in Misco because deference to an 

arbitrator’s interpretation of a contract does not extend to the arbitrator’s 

“failure to discuss” a probative term of the parties’ agreement.  Boise 

Cascade, 309 F.3d at 1084. 
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An arbitrator is not relieved from construing or applying unambiguous 

and relevant provisions of the contract.  Neither is the arbitrator relieved 

from construing or applying ambiguous contract provisions, because without 

some kind of explanation a court cannot know whether he was acting within 

the scope of his authority.  This Court’s major trio of labor arbitration cases 

make this point—arbitrator’s decisions are final and will be upheld by a court 

only if “the arbitrator’s decision concerns construction of the contract.”  Enter. 

Wheel & Car Corp., 363 U.S. at 599; Warrior & Golf Nav. Co., 363 U.S. at 

576; United Steelworkers of Am. v. Am. Mfg. Co., 363 U.S. 564 (1960).  

The Steelworkers trio of cases emphasized the unique and limited role of 

the arbitrator.  Unlike an Article III judge, the labor arbitrator is “not a 

public tribunal imposed upon the parties by superior authority which the 

parties are obliged to accept.”  Warrior & Golf Nav. Co., 363 U.S. at 582 

(quoting Harry Shulman, Reason, Contract, and Law in Labor Relations, 68 

Harv. L. Rev. 999, 1016 (1955)).  The arbitrator was created by the parties 

out of a CBA, and is confined by the parties to it.  Id.  The parties chose an 

arbitrator to settle their disputes because “his judgment of a particular 

grievance will reflect . . . what the contract says.”  Id.  In Warrior & Gulf 

Navigation Company, this Court found that where a CBA was silent as to 

whether a particular grievance was excluded from arbitration, it was strictly 

within the realm of the arbitrator to make that decision.  363 U.S. at 583.  It 

further noted that “the court should view with suspicion any attempt to 
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persuade it to become entangled in the construction of the substantive 

provisions of a labor agreement.”  Id. at 583.  

In United Steelworkers of America v. American Manufacturing Co., the 

Court further emphasized that when a CBA calls for an arbitrator, 

interpretation of that agreement is for the arbitrator, not the courts.  363 

U.S. 564, 564–59.  In American Manufacturing, the dispute centered on 

whether an employee violated a CBA.  Id.  The Court refused to engage in an 

interpretation of the CBA itself and stressed that “the moving party should 

not be deprived of the arbitrator’s judgment” about the meaning of a 

particular contract provision, since it “was his judgment and all that it 

connotes that was bargained for.”  Id. at 568.  

Here, Goodell deprived the parties of the benefit of his judgment and 

interpretation of relevant contact provisions when he ignored the Equipment 

Policy and schedule of fines and failed to discuss it in his written opinion.  

The Equipment Policy states: “League discipline may also be imposed on 

players whose . . . equipment, uniform, or On Field violations are detected” 

and “first offenses will result in fines.”  R. 443.  Although the schedule lists 

the minimum fines allowed for equipment violations, other forms of 

discipline, including suspensions, may only be imposed where the arbitrator 

bases them on the particular circumstances of the violation in his decision.  

R. 448.  In Goodell’s decision, he fails to reference the Equipment Policy and 

schedule of fines, despite purportedly imposing Brady’s suspension on the 
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basis of conduct involving football equipment.  S.A. 55.  Goodell instead levied 

a four-game suspension under Article 46 of the Competitive Integrity Policy, 

without any explanation as to why Article 46 was more applicable than the 

Equipment Policy.  S.A. 56.  He claimed that the “closest parallel” he was 

aware of was the League’s steroid policy, but failed to explain why Brady’s 

conduct was not instead more analogous to the Stickum policy.  S.A. 57.  

Stickum is an adhesive substance that has been banned from the NFL 

since the 1980s.  Sterling Miller, The Evolution of Professional Football 134 

(2015).  Like ball deflation, Stickum purports to assist players in gripping a 

football, and the League’s policy on Stickum is highly probative of the parties’ 

intent to impose fines for equipment violations.  By failing to address the 

Equipment Policy or the League’s Stickum policy, Goodell ignored key 

provisions of the CBA and failed to examine clear evidence of the parties’ 

intent.  The League’s justification for prohibiting Stickum under the 

equipment policy—“that it ‘affects the integrity of the competition and can 

give a team an unfair advantage,’” is virtually identical to the reasons 

Goodell gave for suspending Brady under Article 46.  See Nat’l Football 

League Mgmt. Council, 820 F.3d at 552 (Katzmann, J., dissenting).  Judge 

Katzmann deemed this “nothing more than mere ‘noises of contract 

interpretation’ to which we do not ordinarily defer.”  Id. (quoting In re Marine 

Pollution Serv., Inc., 857 F.2d at 94).  He further found that Goodell’s failure 

to offer a “meaningful explanation” about the discrepancies between the 
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Stickum policy and the punishment imposed on Brady as evidence that 

Goodell “was doling out his own brand of industrial justice.”  See Nat’l 

Football League Mgmt. Council, 820 F.3d at 553 (Katzmann, J., dissenting). 

The parties bargained for the Equipment Policy and the schedule of fines 

that it imposes, and having bargained for it they are entitled to the benefit of 

the arbitrator’s interpretation on its meaning.  When an arbitrator 

completely ignores relevant contract provisions, and does not even explain 

why in his view it was proper to ignore them, a court cannot be certain that 

his decision “draws its essence from the contract,” Misco, 484 U.S. at 38, or 

that he was “even arguably construing or applying the contract within the 

scope of his authority,” Enter. Wheel & Car Corp., 363 U.S. at 596.  It is 

equally likely that he is simply doling out his own personal interpretation of 

what constitutes justice, in direct violation of the bargained-for agreement.  

This principle is consistent with the rule applied in the Eighth Circuit.  See 

Mine Workers, 531 U.S. at 61. 

2. The Second Circuit’s Opinion Conflicts With Boise 
Cascade, Which Reflects A Correct Interpretation 
Of Supreme Court Precedent. 

 
The Second Circuit’s opinion is inconsistent with the rule applied in the 

Eighth Circuit in cases like Boise Cascade because it upheld the arbitral 

decision in the face of the arbitrator’s failure to interpret key contractual 

provisions.  In Boise Cascade, an employee was terminated from her job at a 

paper mill after violating the terms of her last chance agreement (“LCA”), 
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including a requirement that she follow “all published policies and 

procedures” and not violate “any mill rules.”  Boise Cascade, 309 F.3d at 

1081.  The arbitrator discussed only the provision that applied to published 

and written rules, and did not discuss or interpret how the LCA applied to 

the unwritten attendance policy, which the employee had violated multiple 

times.  Id.  Despite the employee’s multiple violations of unwritten mill rules, 

the arbitrator ordered her reinstated to her job.  Id.  The arbitrator did not 

discuss whether the provision of the LCA that prohibited violation of “any 

mill rules” applied to the employee’s behavior, failed to recognize its 

ambiguity, and also did not consider parole evidence of the parties’ intent.  

Id.  The Eighth Circuit vacated the arbitrator’s decision because it had no 

way of knowing whether the arbitrator had “simply overlooked the obvious 

ambiguity or whether he obliquely construed it in a hyper-technical fashion.”  

Id. at 1084.  

Even the dissenting opinion in Boise Cascade would support overturning 

the Second Circuit here.  Judge Bye, dissenting, agreed that where an 

arbitrator “ignored an ambiguity, [and] set aside his concomitant obligation 

to examine the parties’ intent, in order to dispense his own brand of 

industrial justice,” the decision must be vacated.  Id. at 1087 (Bye, J., 

dissenting).  His only dispute with the majority was that the facts in Boise 

Cascade did not support such a finding.  Id. at 1087 (Bye, J., dissenting).  
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The facts here do.  Had Goodell explained—even briefly—why he believed 

that the Equipment Policy, which results in fines, does not apply to this case, 

or why the League’s prohibition on Stickum was not relevant here, then a 

reviewing court could be satisfied.  Then there would be evidence that 

Goodell “interpreted ambiguous language in the collective bargaining 

agreement” and his interpretation might be allowed to stand “even if his 

interpretation of the agreement had been erroneous.”  See Keebler Co. v. Milk 

Drivers & Dairy Emps., 80 F.3d 284, 288 (8th Cir. 1996).  But in the absence 

of an explanation, a court cannot be confident that the parties received the 

arbitral interpretation of the CBA for which they collectively bargained.    

In the Eighth Circuit, where an arbitrator attempts to explain why he 

reached his decision and how he interpreted ambiguous language, courts 

nearly always uphold the arbitrator’s decision.  However, complete silence 

and lack of explanation from the arbitrator on how, or if, he construed an 

ambiguous provision of a CBA, must result in vacatur.  See George Hormel & 

Co. v. United Food & Commercial Workers, 870 F.2d 347, 351 (8th Cir. 1989).  

The arbitrator is not free to completely ignore critical provisions of the 

contract, which Goodell did when he failed to discuss the Equipment Policy or 

explain why he chose to depart from the bargained-for schedule of fines.  

Allowing arbitrators to do so would mean abdicating a court’s duty to ensure 

that the arbitrator is interpreting a contract and not merely applying his own 

brand of industrial justice.  
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3.  The Second Circuit’s Opinion Is Also Inconsistent 
With The Standard Applied In Several Other 
Circuits, Which Find That An Arbitrator Cannot 
Ignore Probative Contract Provisions.  

 
The Second Circuit’s decision is not only inconsistent with the Eighth 

Circuit in Boise Cascade, but also contravenes precedent in several other 

circuits that have addressed this issue.  Many other circuits have relied on 

this Court’s holding that an arbitrator cannot simply ignore the plain 

language of a contract.  See Enter. Wheel & Car Corp., 363 U.S. at 596.  The 

First, Fourth, Sixth, Seventh, and Tenth Circuits all interpret this Court’s 

precedent as requiring vacatur and remand where an arbitrator blatantly 

fails to discuss a relevant provision of a contract.  See Clinchfield Coal, 720 

F.2d at 1369 (holding an arbitrator’s awards do not draw their essence from a 

contract where they ignore relevant provisions of a CBA); see also Conoco, 

Inc. v. Oil, Chem. & Atomic Workers Int’l Union, No. 86-1639, 1988 WL 

163062, at *1 (10th Cir. Sept. 12, 1988); Ethyl Corp. v. United Steelworkers of 

Am., 768 2d. 180, 184 (7th Cir. 1985); Hoteles Condado Beach v. Union de 

Tronquistas Local 901, 763 F.2d 34 (1st Cir. 1985); Detroit Coil Co. v. Int’l 

Ass’n of Machinists, 594 F.2d 575, 579 (6th Cir. 1979).  

 The Fourth Circuit adopted this rule because a “lack of satisfactory 

discussion by the arbitrator . . . would allow an arbitrator to shield his award 

simply by the ruse of stating an issue without discussing it.”  Clinchfield 

Coal, 720 F.2d at 1369.  This is the prevailing rule in the Fourth Circuit.  See, 

e.g., Champion Int’l Corp. v. United Paperworkers Int’l Union, 168 F.3d 725, 
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729 (4th Cir. 1999).  According to the Fourth Circuit, one way to determine 

whether an arbitrator’s “award is grounded in the collective bargaining 

agreement rather than in the arbitrator’s own brand of industrial justice[,]” 

“is to ask whether the award ignored the plain language of the collective 

bargaining agreement.”  Id.  Under the Fourth Circuit’s test, because Goodell 

completely ignored and failed to discuss the Equipment Policy, the 

arbitration award must be vacated.  

Other circuits have adopted the same rule.  The First Circuit vacated an 

arbitrator’s award, similar to this one, where the arbitrator ignored an 

applicable rule and instead issued a decision governed by a separate rule, 

absent any analysis about why one should have prevailed over the other.  See 

Hoteles Condado, 763 F.2d at 34.  In Hoteles Condado, the company asserted 

that the employee, Otero, was dismissed for a violation of rule nine of the 

CBA.  Id.  The arbitrator, however, found that rule ten governed the dispute, 

and that rule ten contained a footnote that made the rules inapplicable to 

Otero and ordered his reinstatement.  Id. at 41.  The First Circuit held that 

the arbitrator ignored the plain language of the CBA in determining that rule 

ten applied, without discussing the applicability of rule nine, and also when 

he determined that a footnote made the rule inapplicable to Otero.  Id. at 42.  

The court found that “the arbitrator abused his discretion in failing to 

consider whether the Company was justified in dismissing Otero under rule 

nine of the disciplinary rules.”  Id.  And rather than substitute its own 
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analysis for the applicability of rule nine versus rule ten, as the Second 

Circuit did here, the First Circuit properly vacated the award.  Id.; see also 

Garvey, 532 U.S. at 509 (per curiam) (holding a court cannot substitute its 

own interpretation of the CBA for an arbitrator’s).  

The Sixth Circuit applies a similar standard, vacating arbitration awards 

where an arbitrator fails to discuss a relevant contract provision.  In Detroit 

Coil Co., the Sixth Circuit held that “although [an arbitrator] may construe 

ambiguous contract language, he is without authority to disregard . . . 

unambiguous provisions.”  594 F.2d at 579.  The Sixth Circuit has interpreted 

this Court’s precedent to mean that “[i]t is also clear that the courts may not 

go beyond the arbitration award to decide questions that the arbitrator did 

not decide.”  Cleveland Paper Handlers v. E. W. Scripps Co., 681 F.2d 457, 

460 (6th Cir. 1982) (citing Enter. Wheel & Car Corp., 363 U.S. at 599). 

In the Seventh Circuit, whether an arbitrator’s award will be upheld 

turns not on whether the arbitrator misreads the contract or misinterpreted a 

key provision, but whether the arbitrator provided a reason for his 

interpretation “unsound though it may be” in the language of the contract.  

Ethyl Corp, 768 2d. at 184.  In none of these circuits would a complete failure 

to interpret relevant provisions of the League’s CBA be sufficient to uphold 

an arbitration award.  Here, where Goodell’s decision completely ignored 

relevant contract provisions, and failed to even explain how he may have 
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interpreted those provisions, all of these circuits would have vacated the 

award.  

4.  The Second Circuit’s Opinion Is Inconsistent With 
The Second Circuit’s Own Precedent, Which 
Requires Vacatur.   

 
Even though the Second Circuit approaches the interpretation of an 

arbitrator’s award slightly differently than its sister circuits, its decision here 

still conflicts with its own standard.  In the Second Circuit, reviewing courts 

refrain from enforcing ambiguous arbitration awards and “ambiguous 

award[s] should be remanded to the arbitrators so that the court will know 

exactly what it is being asked to enforce.”  Americas Ins. Co. v. Seagull 

Compania Naviera, S.A., 774 F.2d 64, 67 (2d Cir. 1985).  Otherwise, a court 

cannot engage in meaningful appellate review about whether an arbitrator’s 

decision comes from an interpretation of the CBA or merely his own whims 

and opinions of justice.  Id.  The Second Circuit’s rule that “[c]ourts will not 

enforce an award that is incomplete, ambiguous, or contradictory” should 

control in this instance, where the arbitrator’s silence on key contract 

provisions leads to ambiguity as to how he reached his conclusions, and 

whether he even considered relevant parts of the contract in his decision.  See 

Bell Aerospace Co. v. Local 516, 500 F.2d 921, 923 (2d Cir. 1974). 

Judge Katzmann concluded that Goodell’s flimsy analysis and decision to 

ignore relevant contract provisions failed to meet the Second Circuit’s 

standard for determining whether an arbitrator’s award “draws its essence 



 45 

from the agreement” and reflects what the parties bargained.  Nat’l Football 

League Mgmt. Council, 820 F.3d at 549 (J. Katzman, dissenting) (citing Local 

1199, Drug, Hosp. & Health Care Emps. Union v. Brooks Drug Co., 956 F.2d 

22, 23 (2d Cir. 1992)).  

The Second Circuit cited In re Andros for the proposition that even if other 

readings of a contract are possible, so long as the arbitrator’s interpretation is 

“barely colorable” then his award should stand.  Nat’l Football League Mgmt. 

Council, 820 F.3d at 540.  However, this cherry-picked quote misstates the 

standard.  In re Andros requires a higher standard than the Second Circuit’s 

quotation makes it seem.  See 579 F.2d at 704.  In fact, it requires that “when 

arbitrators explain their conclusions . . . in terms that offer even a barely 

colorable justification for the outcome reached, confirmation of the award 

cannot be prevented by litigants who might prefer a different outcome.”  Id. 

at 704.  This is the prevailing standard in the Second Circuit, and it has been 

cited in many cases dealing with this issue.4  

The language the Second Circuit omitted from the Andros decision is 

“when arbitrators explain their conclusions”—something that Goodell 

completely failed to do.  Because Goodell abrogated his duty to construe and 

explain his interpretation of relevant contract provisions, the Second Circuit 

did not adhere to its own precedent when it upheld the award.  

                                            
4 See e.g., Parnell v. Tremont Capital Mgmt. Corp., 280 F. App’x 76, 78 (2d Cir. 2008); 
Wackenhut Corp. v. Amalgamated Local 515, 126 F.3d 29, 32 (2d Cir. 1997); Stotter Div. of 
Graduate Plastics Co. v. Dist. 65, United Auto Workers, 991 F.2d 997, 1000 (2d Cir. 1993); 
Advance Publ’ns, Inc. v. Newspaper Guild of N.Y., Local 3, 616 F.2d 614, 617 (2d Cir. 1980). 
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In Saint Mary Home, Inc. v. SEIU, the Second Circuit affirmed an 

arbitrator’s finding that there was no just cause to terminate an employee for 

using marijuana.  116 F.3d 41, 45 (2d Cir. 1997).  The underlying collective 

bargaining agreement stated that an employee could be disciplined “for 

cause.”  Id. at 43.  The agreement, however, did not define cause.  Id.  The 

court explained that the parties could have listed specific crimes as grounds 

for just cause dismissal, but because the agreement did not, it was well 

within the arbitrator’s discretion to decide what constituted just cause.  Had 

the CBA here not included a specific provision dealing with fines for 

equipment violations, Goodell may have been justified in looking only to 

Article 46 to impose discipline.  However, the parties specifically bargaining 

for the Equipment Policy, and Goodell’s lack of any explanation for why he 

chose to disregard that provision does not offer even a “barely colorable 

justification” for his decision.  See In re Andros, 579 F.2d at 704.  For this 

reason, upholding Goodell’s award undermines the parties’ bargained-for 

rights. 

B. The Second Circuit Erred When It Substituted Its Own 
Interpretation Of The CBA For Goodell’s By Giving Its Own 
Reasons For Why The Equipment Policy Does Not Apply. 

 
The Second Circuit further erred when it discussed how the Equipment 

Policy could be analyzed and in doing so substituted its own interpretation 

for the arbitrator’s silence.  See Mine Workers, 531 U.S. at 61.  This Court 

gives special consideration to an arbitrator’s formulation of remedies.  In 
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Misco, this Court reversed an appeals court that refused to enforce an 

arbitrator’s award.  Misco, 484 U.S. at 45.  This Court discussed the 

particular importance of an arbitrator’s interpretation of remedies and 

emphasized that the arbitrator’s decision must draw its essence from the 

agreement, and “[t]his is especially true when it comes to formulating 

remedies.”  Id. at 41 (emphasis in original) (citing Enter. Wheel & Car Corp., 

363 U.S. at 597).  

In Misco, the arbitrator completely failed to discuss whether the CBA was 

contrary to public policy.  Id. at 42.   On appeal, faced with silence on this 

critical issue, the court of appeals imposed its own formulation of public 

policy in the collective bargaining agreement, which resulted in the employee 

being fired.  Id.  This Court reversed, finding that “[e]ven if the Court of 

Appeals’ formulation of public policy is to be accepted . . . it was inappropriate 

for the Court of Appeals itself to draw the necessary inference.”  Id.  By 

substituting its own judgment where the arbitrator was silent, the appeals 

court exceeded its authority.  Id.  Allowing courts to rectify deficiencies in an 

arbitrator’s reasoning would circumscribe the goal of encouraging private 

resolutions of disputes, and in this case “[t]he parties did not bargain for the 

facts to be found by a court, but by an arbitrator chosen by them.”  Id.  

This Court reiterated these principles in Garvey, where it held that when 

a reviewing court finds that an arbitrator has made either a factual or 

procedural error in interpreting a contract, courts must not usurp the 
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arbitrator’s role and resolve the dispute or ambiguities themselves.  Garvey, 

532 U.S. at 509 (per curiam).  To do so would “improperly substitute a 

judicial determination for the arbitrator’s decision that the parties bargained 

for in their agreement.”  Id.  

A court cannot claim to honor the determination of an arbitrator when it 

substitutes its own interpretation of the contract for the arbitrator’s.  E. 

Assoc’d Coal Corp, 531 U.S. at 62.  In Misco, the Court admonished the 

appeals court that, where an arbitrator has not discussed an important 

aspect of the contract “the proper course [is to] remand to the arbitrator for a 

definitive construction of the contract in this respect.”  Misco, 484 U.S. at 41.  

When Goodell ignored the Equipment Policy and the Stickum policy, the 

Second Circuit should have remanded “to the arbitrator for a definitive 

construction of the contract in this respect.”  See id.  Even where a reviewing 

court recognizes that an arbitrator’s procedural errors, such as failing to 

discuss a relevant provision of the contract, rise to the level of misconduct, 

the court should not “foreclose further proceedings” by deciding the merits 

according to how it sees fit.  Id. at 40 n.10.  

The Second Circuit did precisely what this Court reprimanded the appeals 

court for doing in Misco.  Although Goodell ignored the Equipment Policy—

failing to mention it even once—the Second Circuit nonetheless analyzed the 

policy and found that, because the policy does not explicitly mention the 

words “ball” “tampering” or “deflation” Goodell could have concluded that this 
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provision does not apply.  Nat’l Football League Mgmt. Council, 820 F.3d at 

539.  Moreover, the Second Circuit speculated that the Commissioner could 

have “properly understood that a series of rules relating to uniforms and 

equipment does not repeal his authority vested in him by the Association to 

protect professional football from detrimental conduct.”  Id.  Although 

Goodell could have analyzed the Equipment Policy and the conduct 

detrimental policy and reasonably concluded that the facts of this specific 

instance make the conduct detrimental policy more applicable to the current 

situation, he did not.  The Second Circuit cannot substitute its own reasoning 

for Goodell’s, by speculating as to what he could have found.  

Even if the Second Circuit could do so, its reasoning is also not sound.  

After concluding that the Equipment Policy should not apply because it does 

not specifically mention “balls” or “deflation” the court went on to conclude 

that Article 46 should apply, despite lacking any mention of “balls” or 

“deflation” or any references to tampering with equipment, improving 

players’ grip on the ball, or any other related language.  Id. at 539.  Like the 

appeals court in Misco, the Second Circuit here inappropriately drew the 

necessary inferences for itself and “exceed[ed] the authority of a court asked 

to overturn an arbitration award.”  See Misco, 484 U.S. at 41.  As this Court 

ordered in Misco, the proper course for the Second Circuit would have been 

either to vacate the award or “remand to the arbitrator for a definitive 

construction of the contract in this respect.”  See id. at 41.  
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C. Like In Administrative Law, Courts Cannot Engage In 
Meaningful Appellate Review Where the Decision Below Fails  
To Explain Its Reasoning. 

 
While granted deference, arbitration agreements are reviewable, and 

federal courts have the power to vacate awards that are arbitrary or 

capricious.  Teamsters v. Stanley Structures, Inc., 735 F.2d 903, 905 (5th Cir. 

1984).  To exercise this review, courts must be able to ensure that an 

arbitrator was interpreting and applying the contract, that his award draws 

its essence from the contract, and that it does not reflect, instead, “his own 

brand of industrial justice.”  Enter. Wheel & Car Corp., 363 U.S. at 597.  The 

Eighth Circuit in Boise Cascade recognized that allowing arbitrators to 

ignore key contract provisions would defeat the purpose of meaningful 

appellate review because doing so would leave a reviewing court with no way 

of knowing whether the arbitrator was interpreting the contract or 

administering his own brand of industrial justice.  Boise Cascade, 309 F.3d 

1075.  This is consistent with the necessary elements for meaningful 

appellate review in all other aspects of law.  

Even in instances where this Court gives great deference to lower courts 

or other decision-makers, it nonetheless requires these actors to provide 

sufficient explanation of their decisions to facilitate appropriate review.  In 

other fields of law, in order to “prevent arbitrary decisions, provide parties 

with a reasoned explanation for those decisions, settle the law for future 

cases, and furnish a basis for effective judicial review” decision-makers must 
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make adequate findings and conclusions to support their decisions.  See 

Armstrong v. CTFC, 12 F.3d 401, 403 (3d Cir. 1993).  In the administrative 

law context, an agency must “provide sufficient explanations of why it chose 

the sanctions it did.”  Reddy v. Commodity Futures Trading Comm’n, 191 

F.3d 109, 124 (2d Cir. 1999) (citing Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. 

State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 32 (1983)).  

Goodell offered little explanation for why he chose to apply a penalty 

consistent with the penalties applied for use of anabolic steroids, and offered 

no explanation whatsoever for why he ignored the Equipment Policy.  A court 

upholding an award of an arbitrator, like a court upholding the decision of an 

agency “must leave no guesswork regarding what the agency has adopted.”  

Armstrong, 12 F.3d at 404.  Here, the Second Circuit can only guess as to the 

arbitrariness of Goodell’s decision to ignore the Equipment Policy, 

undermining judicial review, and depriving the parties of their bargained-

fore arbitral rights.   

Judicial review of an arbitration decision occurs along the same 

framework as judicial review of a rule promulgated by an administrative 

agency.  See, e.g., State Farm Mut. Aut. Ins. Co., 463 U.S. at 29.  Courts will 

strike down an agency rule on grounds that it is “arbitrary and capricious if 

the agency has . . . entirely failed to consider an important aspect of the 

problem . . . .”  Id. at 43.  And, just like the arbitration context, courts may 

not supply a reasoned basis for the agency’s action that the agency itself has 
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not given.  SEC v. Chenery Corp., 332 U.S. 194, 197 (1947).  Here, the 

arbitrator entirely failed to consider an important aspect of the issue—the 

applicability of the Equipment Policy—and did not discuss other relevant 

disciplinary proceedings, such as the use of Stickum, a substance that, like 

deflating footballs, is designed to give players a better grip on the ball.  

Violations of the League’s ban on Stickum are punished by fines under the 

Player Policies.  R. 443.  Were this an administrative agency instead of an 

arbitrator, the Second Circuit would not have hesitated in finding that the 

award was arbitrary and capricious for failing to supply a sufficient rationale 

for meaningful judicial review.  

Additionally, the Second Circuit’s misguided approach has broad 

ramifications for all organized labor groups and their approach to arbitration.  

By affirming a procedurally unsound arbitration decision, the Second 

Circuit’s ruling in this case creates greater uncertainty in labor arbitrations, 

as employers and employees can no longer assume and anticipate that an 

arbitrator will use a collectively bargained-for provision in the contract as an 

appropriate sanction in a case—or that the arbitrator will even offer a reason 

for his decision.  Employers and employees bargained for the provisions in 

the contract so that they could rely on an arbitrator’s interpretation of them.  

Where the arbitrator completely ignores a portion of the collectively 

bargained-for contract, neither courts nor the parties involved can be certain 
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that the arbitrator is enforcing the contract or imposing his own brand of 

industrial justice.   

CONCLUSION 
 
 For all the foregoing reasons, this Court should reverse the Court of 

Appeals for the Second Circuit on both questions presented and vacate the 

arbitration award.  

       Respectfully submitted, 

  /s/      

November 21, 2016        

Counsel for Petitioners 

 

 


